
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/FS/2464/01  

In the complaint between: 

 

CAREL JOHANNES VENTER Complainant 
 

and  

 

SANTAM RETIREMENT FUND Respondent 
  
 
 

PRELIMINARY DETERMINATION IN TERMS OF SECTION 30J OF THE PENSION 
FUNDS ACT OF 1956  

 
 

 

1. This is a complaint brought in terms of section 30A of the Pension Funds Act 24 of 

1956 hereafter referred to as the “Act” regarding the failure of the fund to disclose 

material information concerning a restructuring of the fund, and relating also to the 

computation of the complainant’s withdrawal benefit. 

 

2. The complainant is Carel Johannes Venter, a former member of the respondent. 

 

3. The respondent is the Santam Retirement Fund, previously known as the Santam 

Pension Fund (hereafter referred to as “the fund”), a pension fund duly registered 

under the Act. 

 

4. The complainant is acting on his own behalf and a response has been filed by 

Sanlam Employee Benefits, the administrators of the pension fund, on behalf of the 

respondent. 
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5. An investigation under my supervision was conducted by my senior investigator, 

Karin MacKenzie. Accordingly, in determining this matter, I have relied exclusively 

on the documentary evidence and written submissions gathered during the course 

of our investigations. 

 

6. The complainant was employed by Santam Insurance from 1 March 1986 as an 

underwriting clerk until his resignation on 28 February 1998 when he left to join an 

insurance brokerage. Commensurate with this period, the complainant was a 

member of the respondent, his membership ceasing on termination of his 

employment with Santam Insurance. For the duration of the complainant’s 

membership of the respondent it was a defined benefit fund.  

 

7. On exiting the fund the complainant received a benefit of R51 190,14 calculated 

with reference to his cumulative contributions plus interest plus a 70% 

enhancement of the amount, purportedly in terms of the rules of the scheme. With 

regard to the computation of the benefit the complainant alleges that he was 

informed by a senior official of his employer shortly before his departure that he 

would be entitled to a 90% “contribution from the side of the [fund]” because he had 

completed 12 years of service. According to the complainant this is 20% higher 

than the enhancement he in fact received. 

 

8. However, his primary complaint relates to the fact that shortly after his departure 

from the pension fund it was converted into a defined contribution provident fund. 

At the time of his resignation the complainant had no knowledge that plans for 

restructuring the fund were at an advanced stage. The first time the complainant 

heard about the proposed restructuring was approximately three weeks after he 

had exited the fund.  As a result of the conversion members acquired significantly 

enhanced transfer values since they shared in the surplus that arose. The 

complainant cites as an example a colleague who had the equivalent length of 

service but who resigned 5 months after the complainant. This colleague apparently 

received a benefit approximately R100 000,00 more than that of the complainant. 
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This represents an increase of about 200%, although admittedly I have not been 

supplied with any information regarding comparative salary levels or other pertinent 

facts. 

 

9. The essence of the complaint is that had the complainant been advised that a 

restructuring was about to take place and that he stood to gain substantially in 

terms of his pension benefits in the near future, he would have deferred his 

resignation. The relief claimed by the complainant is that the fund be ordered to pay 

him the difference between what he actually received and what he would have 

received had he still been a member at the time of conversion to a provident fund. 

 

10. The fund in its response deals with the first aspect by confirming that the benefit 

that was paid to the complainant was correctly calculated in terms of his entitlement 

under the rules of the fund. In this regard it is stated in paragraph 4 of the 

response: 

 
The complainant further states that his departmental head phoned Santam and spoke to a 

Mr Visser who apparently said that since the complainant would have 12 years service on 

resignation, he is entitled to a contribution from the fund of 90%. If this was indeed the case, 

I could not find out, but the rules of the fund is very clear on this point (sic) and states that 

the fund’s contribution in the event of 12 years service is 70%. 
 

11. The only rule that I can find which deals with withdrawal benefits is rule 6, which 

reads as follows: 

 
6.        UITTREDINGSVOORDELE 

Indien ‘n lid bedank, dros of ontlsaan word en nie geregtig is op enige ander voordele 

ingevolge die statute nie, word ‘n bedrag  gelyk aan die opgelope bydraes van die lid betaal. 

 

 “Opgelope bydraes” are defined as  
 

14. OPGELOPE BYDRAE ‘n LID se bydrae tot die FONDS ingevolge klousules 7.1 en 7.4, en 

enige ander bydrae wat vir die doel hiervan deur die TRUSTEES erken is, tesame met rente 



 4 

teen ‘n koers soos van tyd tot tyd deur die TRUSTEES vasgestel, met dien verstande dat die 

rente op bydraes ingevolge klousule 7.4 slegs rente sal insluit wat op die datum waarop die 

opgelope bedrae bepaal word reeds deur die TRUSTEES goedgekeur is; 

 

 

 Rules 7.1 and 7.4 read as follows: 

 
7. BYDRAES 

 
7.1 LID BYDRAES 

 
Elke LID sal 7.5% van sy PENSIOENGEWENDE VERGOEDING bydra. 

 
7.2 …………………… 
 
7.3 …………………… 

 
 

7.4 VRYWILLE LIDBYDRAE  
 

Benewens sy bydrae kragtens klousule 7.1 mag ‘n LID bykomend tot die FONDS 

bydra op ‘n basis en metode soos dit deur die TRUSTEES goedgekeur word en 

onderworpe aan die beperkings wat deur wetgewing opgelê word. 

 

Die vrywille lidbydrae vir elke LID word met rente saamgestel en die afgelope bedrag 

word beskikbaar gestel wanneer die LID ophou om ‘n WERKNEMER te wees.  By 

die dood of aftrede van ‘n LID word genoemde bedrag aangewend om die 

PENSIOENGEWENDE DIENS van die LID te verleng en voordele word volgens 

sodanige verlengde diens bereken. 

 

 

12. It is clear from this rule that all that the complainant is entitled to on withdrawal is 

the cumulative contributions he has made together with interest thereon. I have not 

been referred to any rule that would confer another benefit on him, nor have I 

managed to find such a rule. In fact the “fund’s 70% contribution” is suspiciously 

reminiscent of a vesting scale in a defined contribution fund, whereas the present 

scheme is of course a defined benefit fund. 

 

13. However, in view of my findings in respect of the more substantial aspect of the 
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complaint relating to disclosure of the impending restructure it is unnecessary for 

me to decide the correct computation of the benefit under the rules. 

 

14. The respondent sets out the chronology of the process of restructuring, which is 

helpfully summarized in a document entitled “Memorandum aan die menslike 

hulpbronnekomitee insake pensioenfonds-herstrukturering” dated the 26th March 

1998 and annexed to the response. From this it appears that the decision to 

restructure the fund was taken in principle on the 27 May 1997, almost a year 

before the complainant resigned. In this regard the memorandum states as follows: 

 
Op 27 Mei 1997 het die Direksie in beginsel goedkeuring verleen dat die Santam 

Vastevoordeel Pensioenfonds herstrukteer kan word in ‘n Vastebydrae Fonds.  Die Direksie 

het opdrag gegee dat ‘n projekspan saamgestel word wat die herstrukturering verder sal 

ondersoek.  Die projekspan se aanbevelings moes aan die Menslike Hulpbronnekomitee 

voorgelê word vir goedkeuring. 

 

Hierdie projekspan is so saamgestel dat alle belanggroepe verteenwoordig is.  Die kwessies 

is op ‘n deursigtige wyse tydens die werkswinkels gedebateer en die besluite is met 

consensus bereik. 

 

‘n Memorandum wat die aanbevelings van die projekspan bevat en deur Topbestuur 

goedgekeur is, is voorgelê aan die Menslike Hulpbronnekomitee op hulle vergadering van 

20 Oktober 1997. 

 

15. Under the heading “Besluite reeds geneem”, which impliedly refers to decisions 

taken at the meeting of 20 October 1997, one finds the following: 

 
1.2.1 lede van die bestaande fonds die reg het om daarop te bly en dit nie nodig is vir alle 

lede om oor te gaan na die nuwe fonds nie.  Daar moet gepoog word om alle lede 

behoorlik in te lig oor die voor- en nadele van elke alternatief en seker te maak dat 

lede ingeligte besluite neem; 

 

1.2.2 sterftevoordele verhoog kan word slegs by huwelik of geboorte van ‘n kind, indien hy 

dit voorheen verlaag het.  Trustees sal die reg hê om verkorte mediese bewys aan te 

vra by sodanige verhoging. 
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1.2.3 Daar voortgegaan word om die mediese fonds bydraes van pensioentrekkers ten 

volle te betaal vir die 100% mediese skema.  Die helfte sal deur die maatskappy 

befonds word en die ander helfte deur die pensioenfonds.  

 

1.2.4 na deeglike gesprekvoering het die komitee in beginsel besluit dat die bates van die 

fonds in totaal verdeel sal word aan lede.  Die werkgewer sal slegs daardie gedeelte 

van die surplus terughou wat nodig is om die mediesefonds verpligting van die 

werkgewer teenoor pensioentrekkers na te kom. 

 

1.2.5 die voorsitter het voorgestel dat die basis vir die bepaling van die oordragwaardes 

aangepas word om as vertrekpunt die lede se geprokjekteerde diens tot met aftrede 

inag te neem. 

 

16. If the decision was taken in principle in May 1997 to restructure the fund, it is 

evident that the board was committed to this course of action by the time that the 

decisions were taken on 20 October 1997. Unfortunately I was not supplied with a 

copy of the minutes of either meeting, and therefore am compelled to rely upon 

what appears in the memorandum. 
 

17. The next heading in the memorandum is “Gebeure sedert vorige Menslike 

Hulpbronnekomitee vergadering (20 Oktober 1997)” in which the following 

information is set out: 
 

Die basis soos voorgestel deur die voorsitter, is getoets en die nodige grafieke is aan die 

voorsitter van die Menslike Hulpbronnekomitee voorgelê tydens ‘n vergadering.  Daar is toe 

besluit om die prospektiewe reserwe onderhewig te maak aan ‘n minimum van die lid se 

verstreke diens aktuariële reserwe ooreenkomstig die waarderingsbasis van die huidige 

fonds. 

 

Die finale basis is soos uiteengesit in bylae III. (Bepaling van oordragwaarde). 

 

Daar is ook tydens hierdie vergadering besluit om die implementerings datum uit te stel 

totdat die onsekerheid in die aandelebeurs genormaliseer het. 

 

Gedurende Februarie 1998 het die projekkomitee besluit dat marktoestande gunstig is om 
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voort te gaan met die herstrukturering.  Daar is toe besluit om die bates te verskans en dat 

Santam se beleggings-departement die verskansing sal hanteer. 

 

18. The memorandum concludes with the statement that the planned commencement 

date of the new defined contribution fund would be 1 July 1998, as turned out to be 

the case. In accordance with the timetable annexed to the memorandum referred to 

above the members were informed on 7 May 1998 about the impending 

restructuring, and meetings were held from 13 May to 13 June to explain the 

implications to the members. The new scheme was implemented from 1 July 1998. 

 

19. From the above it is evident that by the time the complainant resigned, plans were 

well under way and a final decision had been taken to convert the fund from a 

defined benefit to a defined contribution scheme. The board of management of the 

fund was also aware at that stage that, apart from a portion of the surplus that was 

to be retained by the employer to finance its obligations to the medical scheme in 

respect of pensioners, the balance of the surplus was going to accrue to the 

members. In the very month in which the complainant resigned, the project 

committee took the decision to go ahead with the restructuring, scheduling an 

effective date five months hence. 

 

20. The complainant claims that he heard about the restructuring for the first time on 18 

March 1998 (in the third week after leaving Santam). He had maintained contact 

with his erstwhile employer and was invited to a celebratory function at Santam 

during the course of which the restructuring was publicly announced. He states 

further that he was unaware of the financial implications of the restructuring until his 

colleague resigned and he was alerted to the substantial difference in the pension 

fund pay-outs. 

 

21. It seems that the complainant had queried his pension entitlements in February 

1998. He relates that his departmental head, Mr Herholdt, phoned a Mr Visser at 

Santam Insurance on the complainant’s behalf to ascertain the value of the benefit. 
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The complainant was not informed as a result of this enquiry that there was an 

imminent restructuring of the fund, and that it would be potentially prejudicial for 

him to resign at that stage. Moreover, it is clear that the fund took no steps to 

inform its members of the looming restructuring prior to May 1998.  

 

22. The complainant’s case is that the fund must have been aware for some time that a 

restructuring was about to take place, and that, given that knowledge, and given 

the strong likelihood that it would be to the financial benefit of the complainant to 

stay in the fund until after the restructuring, the fund had a duty to inform him of this 

fact, a duty which was breached when it allowed him to exit the fund without 

knowledge of the potential prejudice he would suffer. 

 

23. This issue has been the subject of several previous reported determinations in this 

tribunal. Two in particular are apposite to the present case, namely Reed v First 

National Bank Group Pension Fund (2000) 6 BPLR 642 (PFA) and Warner v Old 

Mutual Staff Retirement Fund (2000) 7 BPLR 804 (PFA). The Reed case has a very 

similar factual matrix. The complainant in that case withdrew from the fund pursuant 

to his resignation a matter of months before becoming eligible for greatly enhanced 

pension benefits consequent on a conversion of the fund from a defined benefit to a 

defined contribution scheme. Substantively the only difference between that case 

and the one presently before me is that in Reed the complainant was aware of the 

intended restructuring but had not been informed that it would be financially 

advantageous to him to remain in the fund long enough to reap the rewards of the 

conversion. In the case under discussion, however, the very fact of the restructuring 

(and obvious consequent benefits) had been withheld from the complainant. In 

finding for the complainant in the Reed case, I had occasion to examine the content 

of the duty resting on the fund and its functionaries to disclose information to a 

member and to ensure that his interests are protected at all times. 

 

24. That such duties exist is by now trite, the common law fiduciary duties having been 

codified in sections 7C and 7D of the Pension Funds Act. Section 7C(2) reads as 
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follows: 
 

In pursuing its object the board shall:- 

 
(a) take all reasonable steps to ensure that the interests of members in terms of the rules of the 

fund and the provisions of this Act are protected at all times especially in the event of an 

amalgamation or transfer of any business contemplated in section 14, splitting of a fund, 

termination or reduction of contributions to a fund by an employer, increase of contributions of 

members and withdrawal of an employer who participates in a fund; 

 

(b) act with due care, diligence and good faith; 

 

(c) avoid conflicts of interest; 

 

(d) act with impartiality in respect of all members and beneficiaries. 

 

Section 7D deals with the duties of the board of a fund, one of which is to ensure 

that adequate and appropriate information is communicated to the members of the 

fund informing them of their rights, benefits and duties in terms of the rules of the 

fund (section 7D(c)). 

 

25. The constitutional right to access to information, while at present applicable only with 

regard to information held by the state or its organs, may nevertheless be relied 

upon in the interpretation of the common law and statutory right of pension fund 

members to the disclosure of information, by indicating the reasonable standard. 

Section 39(2) of the Constitution moreover directs that in the interpretation of 

statutory and common law regard must be had to the spirit of the Constitution. 

Section 32(1) provides that everyone has the right of access to information “that is 

required for the exercise or protection of any rights”.   Furthermore section 33(1)(b) 

of the administrative justice clause (inserted by clause 23 of schedule 6 of the 

Constitution) also offers protection of legitimate expectations in the name of 

procedural fairness, closely allied to the right to information: 
 

Every person has the right to...procedurally fair administrative action where any of their rights 
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or legitimate expectations is (sic) affected or threatened. 

 

26. While the “right” of which the complainant was not informed was indeed a future 

right or an interest and was not yet fully defined or established, it is clear that the 

right, whatever shape it eventually took, would come into being. The details 

remained to be negotiated, but the intention to allow members the right to elect to 

change funds is clearly stated, and it had been decided as early as October 1997 

that the assets of the fund were going to be divided amongst the members subject 

to a certain reserve account in favour of the employer. In such a situation, the fund 

must have been aware that there would be a surplus and that the members would 

therefore enjoy enhanced transfer values. 

 

27. From 27 May 1997 the fund had officially embarked on a process of transition or 

conversion from one type of fund to another, in the course of which members’ rights 

would be affected and new rights would come into being.  Section 7C(2)(a), a 

codification of the common law, is specific that such restructuring schemes, which 

take place over an extended period rather than on one particular date, call for 

special protection of members’ interests:   

 
“...the board shall...take all reasonable steps to ensure that the interests of members in terms 

of the rules of the fund and the provisions of this Act are protected at all times especially  in 

the event of an amalgamation or transfer of any business...” 

 

Moreover, Pension Fund Circular No 86, on “Disclosure Requirements to be 

observed by Funds” also requires notification to members on specific events, listing 

fund restructuring such as a conversion from a defined benefit to a defined 

contribution fund as one such event.  

 

28. The reason for this is obvious: the members’ rights are the subject of the transition, 

and by completion of the transition process, they will be changed, for better or 

worse.  The reference in section 7C(2) to members’ “interests ... in terms of the rules 

of the fund” must be taken to mean interests and rights in terms of the old and new 
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rules, as the process of restructuring takes place. For the period that their rights are 

affected or threatened, the members existing rights and their interest in accessing 

the new rights to be opened to them must be protected. Certainly by 20 October 

1997 the restructuring plans had concretized to the point that the interests of the 

members (including the complainant) were deserving of the protection afforded by 

this section. At this time it was incumbent on the fund to inform its members of the 

imminent restructuring in order that they be made aware of future rights or interests 

potentially accruing to them. It is for the very reason of preventing the loss of a 

probable future entitlement that this duty arises. 

 

29. It is common cause that no such advice was communicated and that the 

complainant was in fact ignorant of the planned restructuring until some weeks after 

he had left the fund. I am accordingly of the opinion that the fund was in breach of its 

duty to apprise the complainant of the intended restructuring.  

 

30. As a result of the breach of the fund’s duty, the complainant has suffered prejudice 

in that he received a considerably lower withdrawal benefit for transfer to an 

approved fund than that he would have received if he had stayed in his employment 

for a mere four more months, which he would reasonably have done had he been 

properly informed.  The complainant is therefore entitled to compensation from the 

fund on a basis akin to that payable in terms of Aquilian liability, that is, 

compensation placing the aggrieved party in as good a position as if the wrong had 

not been committed. 

 

31. I am aware in arriving at this decision that the finding is somewhat at variance with 

the position in English law. In that regard Morrit, J stated in NGN Staff Pension Plan 

Trustees v Simmons 1994 [OPLR]1: 
 

It is no part of the trustees’ duty to advise one class of their beneficiaries in connection with a 

proposed change or clarification in the law which might, or is expected in the future to, have 

some effect on that particular class of beneficiary’s interest. 
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By contrast the House of Lords was prepared  in Scally v Southern Health and 

Social Services Board [1992] 1 AC 294 to impose a duty on the employer to disclose 

to the member the existence of a valuable right in a pension scheme, contingent 

upon his taking certain action of which he could not reasonably be expected to know 

unless brought to his attention. 

 

32. It must be borne in mind, however, that not only are English legal principles at times 

wholly different from those of our own law, but in the present case one is dealing 

with a statutory duty derived from section 7C(2) which is absent in the English law 

 

33. In view of the importance of the legal principles at stake, in respect of which I would 

welcome further submissions, and in light of the fact that I have not been placed in 

possession of the fullest information with regard to the chronology of the decisions 

impacting on the implementation of the conversion, I am of the view that a 

preliminary ruling would be the most appropriate course to follow in the 

circumstances. 

 

34. I therefore make the following order: 

 

A rule nisi is hereby issued calling upon all interested parties to show cause within 

21 days of date of this ruling why the following order should not be made: 

 

34.1 The respondent is directed to determine an actuarial transfer value for the      

   complainant had he remained in the fund until 1 July 1998 and had he             

  elected to transfer from the Santam Pension Fund to the Santam Retirement   

  Fund with effect from that date. 
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34.2 The respondent is hereby ordered to pay to the complainant or to an              

    approved fund or preservation fund should the complainant so elect, and       

    should the rules make provision therefor, a sum representing the difference   

    between the transfer value referred to in 32.1 above and the sum of R51        

   190,14 and the contributions which would have been payable by the                

  complainant to the respondent for the months of March through to June           

  1998, such amount to be paid within six weeks of this order, together with        

  interest at the applicable rate in terms of the Prescribed Rate of Interest Act     

 55 of 1975 calculated from 1 July 1998 to date of payment. 

 

 

 

 

 

DATED at Cape Town this 21 day of JUNE 2001. 

 

 

_________________________________ 

John Murphy 
Pension Funds Adjudicator 
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